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CD: To what extent have you seen 
an increase in M&A-related disputes 
in recent years? What are some of the 
common causes of such disputes?

Theau-Laurent: The number of M&A disputes we 

have seen has been stable in proportion to other 

disputes. Factors potentially leading to an increase 

in M&A-related disputes, such as the market 

downturn and the systematic inclusion of arbitration 

clauses in SPAs, have seemingly been offset by 

better-worded SPAs, the increased sophistication 

of parties involved and higher quality information. 

The typical causes of a dispute depend, 

in part, on the contemplated completion 

mechanism. For ‘locked-box’ transactions, 

where the equity price is fixed at signing 

on the basis of a historical balance sheet, 

the main causes are often fraudulent 

misrepresentation, ‘value leakage’ and 

breaches of other warranties, meaning 

that what the purchaser expected to 

receive, and paid for, never existed or was 

subsequently removed from the business. 

Where the purchase price can be adjusted 

between signing and closing according to 

contractual mechanisms, the main cause 

of disputes is often loose wording in the SPA.

CD: Could you outline the key challenges 
involved in initially defining and assessing 
potential damages in an M&A dispute? 
What benefits can parties derive from 
engaging an external expert early in the 
process?

Theau-Laurent: One of the key challenges in 

initially defining the damages is to evidence the 

breaches, which often depend on the knowledge 

and intention of parties involved. The challenge in 

assessing damages then lies in the consistency 

between the native data provided to experts the 

alleged breaches, the terms of the SPA including 

the purchase price, and the loss for the claimant. 

Some information can be shared verbally, and 
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“One of the key challenges in initially 
defining the damages is to evidence 
the breaches, which often depend on 
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therefore be undocumented, whether during the 

due diligence process or subsequent negotiations. 

The valuation model may also be inconsistent with 

the purchase price agreed and will include only 

a fraction of anticipated synergies for the buyer. 

Finally, accounting terms in the SPA, if not 

appropriately defined, can be interpreted 

in different ways. The involvement of 

a financial expert can help parties to 

expedite the process and narrow down 

the range of issues in dispute and 

anticipate any limitations.

CD: What factors generally 
influence the way damages are 
calculated in an M&A dispute? 
What strategies or methodologies 
can be deployed to arrive at a 
supportable calculation?

van Duijvenvoorde: The nature of an 

alleged breach can impact the basis of damage 

assessment. For example, in the event of fraudulent 

misrepresentation, one can consider that, but for the 

breach, the transaction would not have taken place 

and therefore the SPA does not apply. In general, 

however, the SPA and the clauses and compensation 

mechanisms therein form an appropriate basis from 

which to assess damages, bearing in mind how the 

purchase price was reached. Other factors include 

disclosure, since it impacts an expert’s access to 

information and instructions, for example as to 

the interpretation of the SPA or the valuation basis 

and, last but not least, the way the buyer valued 

the assets or business and the purchase price was 

determined.

CD: What role do sale and purchase 
agreements (SPAs) play in M&A disputes? 
How do parties approach issues such as 
the burden of proof, wording of contracts 
and evidentially proving the impact of 
fault, for example?

van Duijvenvoorde: SPAs play a key role in 

M&A disputes, since they seek to set out the 

common understanding of the parties and to limit 

areas open to interpretation. Because SPAs are 
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always the reference point against which a claimant 

will seek to frame its loss, loosely worded SPAs 

are a frequent cause of M&A disputes. We have 

seen numerous cases where SPAs have failed to 

define a clear hierarchy between the terms of the 

SPA, consistent with prior practice and generally 

accepted accounting principles. This is common 

where financial experts and advisers were not 

involved in drafting the financial terms. Typically, we 

recommend including in the SPA appendices setting 

out examples of implied calculations and further 

defining accounting terms, tracing them back to 

general ledgers. Omissions from the SPA can also 

have consequences, in particular where unforeseen 

events occur, such as retrospective regulatory 

changes or market downturns.

CD: Could you highlight any recent 
M&A-related cases which showcase the 
process of quantifying damages? What 
lessons can parties draw from these 
scenarios?

Theau-Laurent: In one High Court dispute relating 

to the acquisition of a provider of turnkey solutions 

for infrastructure projects, the dispute concerned 

the “seller’s best knowledge” of the overstatement 

of project revenues and margins, both incurred and 

estimated at completion. The challenges were to 

determine to what extent these overstatements 

were known to the seller and impacted the 

purchase price, with the SPA only specifying 

that the completion accounts should have been 

prepared on a basis consistent with past practice. 

A forensic review was carried out by both financial 

and engineering experts, which revealed manual 

adjustments to accounting records leading up to the 

transaction. These improved margins at completion 

either lacked contemporaneous justifications 

or were inconsistent with available information. 

These inconsistencies could have been identified 

during the due diligence process and specifically 

accounted for in the purchase price or in the seller’s 

representations and warranties in the SPA.

CD: What advice can you offer to 
parties on managing the range of issues 
they will encounter during the damages 
quantification process? What steps can 
they take to expedite the process and 
better prepare for an M&A dispute?

Theau-Laurent: Getting a financial expert 

involved early – ideally with some experience in 

transaction advisory and financial due diligence 

– assists in the identification of gaps and 

inconsistencies in the data, gives an independent 

perspective on the financial consequences of any 

breach and may even assist with the legal strategy 

and costs of the dispute resolution process. In 

addition, the availability of witnesses is key to 

better understand the context of the transaction, 
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the intention of the parties and generally to fill the 

likely shortfalls in the disclosure process. The loss 

of information at the intersection of disciplines is 

a frequent cause of poorly drafted SPAs; parties 

should not make the same mistake during the 

dispute resolution process itself.

CD: Looking ahead, are there any 
particular trends and developments that 
you expect to unfold in the M&A disputes 
space? To what extent is the process of 
quantifying damages likely to become 
even more complex?

van Duijvenvoorde: Given the increased 

adoption of arbitration clauses in SPAs and the 

recovery in the M&A market, we expect to see 

more M&A disputes being arbitrated in the future. 

Other trends we have observed include increasingly 

complex deal structures and volumes of data. We 

expect these factors, combined with the uncertainty 

surrounding Brexit in the context of cross-border 

transactions, to increase the complexity of 

quantifying damages. However other trends, such as 

the routine adoption of IFRS accounting standards, 

better-worded SPAs with illustrative examples 

of purchase price adjustment mechanisms and 

the increased sophistication of parties and their 

advisers should, in theory, enhance comparability 

and transparency, facilitating the assessment of 

damages.  CD
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